1 BEFORE THE
SHORELINES HEARINGS 3OCARD
2 STATE OF WASHINGTON
3 IN THE UATTER OF A SHORELINE )
SJIBSTANTIAL DPEVLLORIIENT BERMIT )
4 GRANTED BY PIERCE COUATY T0 )
JOHE MARSIALL, FRANK PUPO, )
5 GORDON ERICKSON, and C. NEIL )
LINDSTRON, )
6 )
CONSTANCE and WALTER HORTHEY, )
7 )
Appellants, } SHB llo. 84-6
3 )
&
Va ) FINAL FINDINGS OF FACT,
9 ] COHCLUSIONS OF LAW AND
PIERCE COUNTY, JOHUN MARSHALL, ) ORDER
10 FRANK PUPQ, GORDON ERICKSOI, }
and C. NLDIL LINDSTROM, }
11 )
Respondents. J
12 )
13 This matter, the request for review of a shoreline substantial
14 developnent permit granted by Pierce County to John tarshall, et al.,
15 came on for hearing before the Shorelines llearings Board, Gayle
16 Rothrock, Lawrence J. Faulk, Rodney Kerslake, Hancy R. 3urnett, and
17 A. . O'Yeara, convened akt Gig Harbor, Washington, on June 15, 1984.
18 administrative Appeals Judge William A. Harrison presided,
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appellant Constance liorthey appearad and represented hersslf,
Respondent John ilarsnall, 2% al., appeared by their attorney George F,
darsico. Respondent Pierces County appeared by Robin Jenkinson, Depuhy
Prosecuting Attorney. Reporter Marcia frwin recorded the proceedings,
Witnesses were sworn and testifisd, Exhibirs were exanined. From
testinony heard and exhibits examined, the Shorelines Hearings Board
Takesz chege
TIUDINGS OF FACT
I
This matter arises on Glg arbor in Pierce County.
Iz
Gig Harbor s a natural refu for small boats. There are many
docks and moorages wibhip it.

T
- A

Thae 5ite 1n guéestion 13 opposite (across the bay from) the Town of
Glg Harbor. The adjacent waterfront ownership near the site consists
of (&) a public boat launch, {(B) the residence of appellants Horthev,
and (¢} the residences of respondents idarshall, Pupo, Lindstrer, .nd
Lrickson. These regpondents nave agreed to share & jJoint-use dock for
neorage of their pleasure craft. They presently own 51X Dleasure
craft from 15 to 32 feet 1pn lepngth with draft from eight inches to
four feetr,

v

Responaents ilarshall and the others own a combined 400 feet of
waterfrant., There 18 a cennon bulkhead across their four lots. It 13
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approxinately 150 feet from therr bulkhead to the line of mean lower
low water. A dock 150 feet long would be unusable for moorage. .
predging to provide moorage at a 150-foot dock would bhe both extensive
and likaly to fail or require constant marntenance.
v
The development proposed by Marshall and the others consists of a
dock and float 200 feet long. This length, combined with dredging of
920 cublic vards would provide a six-foot depth beneath the final 50
feet of the float. The final 50 feet of the float would be "U" shaped
to provide four moorage spaces, one for each applicant. The proposed
develovment would be built at bulkhead level for 1ts initial 32 feet,
then rest on the tidelands or float for the remalning 168 feet. It
would be no more than mininal height over this lé8-foot portion,
axcepting 7 piling.
VI
On February 17, 1983, respondents Marshall and the others applied
to pierce County for a shorelines substantial develcopment permit.
Prerce County i1ssued a proposed declaration of non-significance under
£hia State Unvironmental Policy Act. This was reviswed by the State
nDepartnent of Fisheries which made no adverse comment except that
dredging should not occur fron !March 153 to June 15 to protect juvenile
salnon. Plerce County then entered a final declaration of
non-significance.
VII
tppellants Horthey view the opposite shore of Gig Karbor from
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therr residence. Their lakteral view, towards the opening of the bay,
would i1nclude the proposed joint-use dock, float and moored pleasure
craft., The presence aof thre proposad development would not unduly
wMparr their view,
VIIZ
The shoreline 1n question 1s traversed by fishermen and wind
surfers, The propasad developrnent would not substantially interfere
with navigation by those users of the bay; neither would the proposed
develonnent substantially interf~re with access to bthe nearby public
noat launch. The boat launch 1s some 300 feet from the proposed
developnent. The distance from ¢ = provosed development Lo the
opposing shore 1s approximately 1,5 faet, Most of tHis distance
would remain available to those navige 13 from the boat launch into
the bay, or out of the bay, and the sa=e ¢ return.
IX
The proposed development 1s 1n the rural-residential envirorme..
ander the Pirerce County Shoreline Master Program (PCSMP).
X
The PCSMP provides, with regard to joint-use docks:
Intent. It 1s the 1ntent of Pierce County to
encourage the construction of joint use or community
docks and piLers whensver feasinle s0 as to lessen the
number of structures projecting into the water. To
thlis end, waterfront property owners are encouraged
ko explore the advantages of i1ncreased dock
dimensions which are afforded by the construction of

a joint or conmunity use structure. PCSMP Section
65.56.020, page 56-2.
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XI
The PCSMP wrovides, with regard to piers and docks:

B. Development Guidelines - In lieu of specific
standards relating to design, location, bulk and use,
the following yuidelines shall be applied by the
County's reviewing authority to a site specific
project application for Substantial Development
Permit in arriving at a satisfactory d=gree of
consistency with the wolicres and criteria set forth
in this Chapter. 7T¢ %“his end the County nay extend,
restrict or deny an application to achieve saild
purposes. PCSHP Section 65.56.,040B, page 56-5.

3nong these guidelines 15:
7. Joint use plers and docks.

a. Haximum intrusion into water sholld be only
so long as to obtain a depth of erght feet of
water as measur=ad at mean lower low water on
saltwater shorelines, or as measured at
ordinary nigh water on fresh water
shorelines, except that the intrusion into
water of any pirar or dock should nor exceed
the lesger of 15 percent of the fetch or 150
fee~t on saltwater shorelines and 40 feet on
fresh water shorelines.

b. MHaxinum length parallel to shore shall be as
determined by the appropriate reviewing
authority.

¢. Minimum separation between the structure and
the side property lines extended at a right
anyle to the shoreline of any property not
sharing 1n the use af the structure shall hbe
as reqguired by the appropriate reviewlng
authority.

d. Joint use piers and docks can be located con,
or stradling the property line of adjacent
waterfront property owners when nutually
agreed to be the owners in a contract, a copy
of which nust be filed with the application
for permit,

FINAL FINDINGS QF FacCT,
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Joint dock facilities should have noe more
moorage spaces than one space per waterfront
ownar usiny the dochk.

8]

DCSHMP Section 65.56.040B.7., page 56-6.
(Emphasis added.)

AII
The PCSNP provides, with regard to dredging:

ENVIRODIENT REGULATIONS - USES PERHITTERD.

A, Urban, Rural-Resident:ial and Ruval Environments.

1. Us=s permitted subject to the Jeneral
reqaulations:

a. Dredaing and digposal of dredged
rnaterial.

PCSMP Section 65.32.779, page 12-2,
(emphasis added).

The yeneral regulations for dredging

GENERAL REGULATIONS. The follc q regulations
apply to dredging activities 1n all “2llne
environnents.

A. Dredging naterial which will not catd violation
of State Wabter Quality Standards may used in
permitted landfill projects.

are regular navigation maintenance dree._ing Ls
gqulLred, a long-range plan for disposal sites

3. Vb
aqu
hall be filed with the Planning Department.

T
5

C. Deeap-water spoil disposal shall be done only at
approved disposal sites and only when material
meets LPA criteria for deposit in open wabers.

D. WYhen upland disposal and storage sites are
selected, consideration shall be given to the
affect on wildlife habitat, such site may be
approved after consultation with the appropriate
state agency/agencies. ({Amended Res. #19803,
June 14, 1977}
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COLCLUSIONS ©r L L QRDER
SHB Nto, 84-%8 ~G-



E. Disposal sites shall be protected as necessary by
berms and outlets to remove suspended solids and
insure that the guality or return water meetsg
State Departnent of Ecology standards,

F. Disposal of dredged materiral on marshes, swamps
or bogs 18 prohibited efcept in committed
industrial areas having an adopted comprehensive
plan. (Amended Res. §19803, June 14, 1977)

G. Gravel removal within the high water flow channel
bed on rivers and streams shall be permitted for
habitat improvsnent as reguested by the
Departments of Fisheries and Game, and for
permitted structural installations,

H. Removal of gravel] from the high water flow
channel bed for flood prevention purposes shall
be permitted. Sand and gravel shall not be

renoved for the sole purpese of obtaining the
materials. {amended Res. #19803, June 14, 1977}

PCSHP Section 65.32.020, page 32-1.
X111l
The PCSMP provides with regard to buoys:
Uses permitted outriygnt:...

b. Anchar buoys limited to one per lot owner or one
per 100 £e=v of shoreline frontage.

PCSHP Section 65.56.030A.1.b. and -030B, page
56=-3 anc 4.

AIV
On Pebruary 14, 1984, Pierce County conditicnally approved the

proposed Jdevelopment by granting a substantial development permit
which affirmed the decision of the Pirerce County Hearing Examiner,
THat pernit contains the following conditions:

DEVELOPHMENT PURSUANT TO THIS PERMIT SHALL BE

UIIDERTALREN PURSUANIT TO THE FOLLOWINKG TER'ID ARD

CONDITIONS:
FINRL FINDIWNGS OF EACTT,
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While recognizing that the rights of the adjacent
property owners should bes preserved and protected to
some extent, and while still allowing the applicants
to have a reascnable use and enjoyment of their
ptowerty, tYhe ESiaminer Might offer one proposed
solut:on and that would be to place the pier at 150
fr., recognizing of course that the firsc 36 ft. are
permanent with the balance floating, and then to
provide a 50 ft. extension beyond that. This
gxtension should be removable i1n order to allow g
trial basis and thereby determine in fact what the
interference wlth the water use and/or the views of
the adsacent nroperty owners, the Northleys, would
pe. This trial sericd would be for a period of 3
tontits, after Which t=ere would be further hearing
oefore the Examiner as %o whether or not the dock
should rema:n with 1ts 30 ft. extension. If this 1s
agreeable with the applicant, then the Exaniner would
allow the decision to be amended to provide for this
remporary extension for a trial period of 3 months.

Applicancts s~all sign a lemorandum of Agreement with
the conditions contained 1n the Examiner's approval
and file thig docy =nt wWith the Auditor.

applicants shall cor-ly with all reguirements of
other perril 185010y 18ncLes.

The existing floats as. 1ated with the applicants’
nones shall pe removed.

applicants shall adhere to ¢ following requirements
and standards of Chapter £5.. .u40 B - Development of
Guidelines los. 3, 4, 5, 78~-<, 0.
Thae doch shall e a floasing dock only.
pAY
tlthough the forn of the permit nas created confusion as to
whethear dreaging would be allowed during the three-month test, we find
Ehat dreddging 18 50 allowed by the pernit, We note, in this reuard,
the letter of October 12, 1933, froim the Pierce County Hearaing
cxaminer to appellant's counsel i1n which he states:
FINAL FINDIHGS OF FaCT,

CONCLUSIONS OF LAW & QRBET

S ilo. 84-90 -3-

\J



If some dredging 1i$ required in support of this use

for the three month period of time, then that

dredging 1i1s also deemed to be approved.
Vere dredging not approved and carried out, the boats could not be
moored at the proposed dock.

XVI
appellants Northey filed their request for review before this

Board on February 21, 1%84. Respondents Marshall and ofhers rarsed an
1ssue as to the propriety of the test condition included 1n the permit
and requested the Boarad to strike the test condition but otherwise
affirm the permit, The basis for the request to strike the test
condition related to respondents' assertion that first, 1t was
impractical from a financial standpoint to proceed with the necessary
dredging for the doc¢k without having any assurances that the 200 foot
dock length would he permitted and second, the apparent purpose of the
test; 1.e., to determine the effect of a 200 foot vis a vis a 150 foot
dock, particularly in terms of view blockage, could not be achieved
51nce 1t would be inpractical, for & three month test, to secure the
floating portions of the dock with piling and instead an anchor system
would have to be utilized which would not sufficiently secure the
floating dock sections to allew larger boats te be moored at the
dock. Such boats would constitute the major view interference
occasioned by the proposed dock facility since the floating portion of

the dock would only be approximately one foot above the surface of the

water,

FINALZ FINDIRGS QF FACT,
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AVII
aAny Conclusion of Law which should be deemed a Finding of Fact 1s
hereby adoptea as such.
Fron these Findings of Fact, the Board comes Lo these
CONCLUSIONS Or LAW
I
appellants, having reguested review, bear the burden of proocf 1in
this proceeding. RCW 90.58.140(7).
1z
We raview the proposed development for consistency with the
applicanle (Pierce (ounty) shoraline master progran and the Shoreline
Management AcCt (SMA). RCW 90.58.140.
Iid
The proposed development 1s consistent with the intent of the
Pierce (County Shoreline Master Progranm {PCSMP) preferring Joint-use
docks, PCSMP Section £65.56.020, page 56-2.
v
Prerce County has adopted a master program provision for docks
wilCh 18 permissive rather than mandatory; that 1s, *...the Lnptrusion
into water should not exceed...150 feet.™ PCSHP 65.56.040B.7., page
56-6. Despite this, we conclude that special circunstances rmust exist
which render 3 150-foot dock 1mpractical, and that a longer daock must
have no sign:ificant additional adverse effect before any longer dock

¢an be allowed under this provision,

FINAL PINDINGS OF FACT,
CONCLUSIONS OF LAW & QORDER
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v
Special circumstances exist in this case because a 150-foot dock
would barely reach the water's edge at mean lower low water. Hence,
1t would be a landing place at high tides but not a practical
moorage. Such a dock, permitted cutright by PCSHMP 65.56.040B.7., page
56~6, would necessitate the use of buoys for moorage, Eachiof the
four applicants could maintain a separate anchor buoy under PCSHP
Section 65.56.030A.1.b. and -0308B, page 56-3 and -4 (see Findings of
Fact XI and X111, above).
Vi
The proposed 200-foot dock has not been proven to have
significantly more adverse effect upon view, navigation or public
recreation than a 150-foot dock with four anchor buoys.
VII
Appellants have not proven, on this record, that the proposed
dredging would have a harmful effect, ODredging, as proposed, 1s a
pernitted use under PCSMP Section 65.32.020 and .030, pages 32-1 and
-2.
VIIL
The test condition imposed by Pierce County to determine whether
or not substantially greater impacts would result from a 200 foot long
dock as opposed to a dock 150 feet in lengin certrazinly 15 meritoriousy
however, 1n light of the evidence before us, *he three-month trial
period, included as a condition to the permit, 1s$ impractical to
inplement and would not accomplish 1ts intended purpese and,
FINAL FINDINGS OF FACT,
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therefore, should be szricken. A condition should be added forbiddin.
the use of anchor buoys at the residences involved in the
application, This acrion 1s necessary Lo conforit the proposed
development to the cited provisions of the PCSMP and the SMA,
1X
Any Finding of Facrt which ts deemed a Conclusion of Law 15 heveby
adoptaed as such.

Fron these Conclusions of the Law the Board enters this

FINAL PINDINGS OF FACT,
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CRDER
The shoreline substantial development permit granted by pierce
County o0 Marshall and others 1s reversed to the extent necessary to
conform 1t to Conclusion of Law VIII, above., The permit is affirmed
in all other respects. This matter 1s remanded to Pirerce County for
rei1ssuance of the permit consistent with this Order.

DONE at Lacey, Washington, this fm‘ day of nggi, 1984,

SHORELINES HEARINGS BOARD

o ("(f—s ?‘ﬂ?"”"‘kq {J[Jlnt-p-;n)
E ROTHHROCK, CHairman

wﬁ@w\

ULK Vice Chairman

RODN?ETKERS Member

HARCY R. BURNETT, lember

p f%&m -

A, 1, o‘rEARA, Hember

billiom (7

WILLIAID &. HARRISGH
Administrative Appeals Judge
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DISSONTING OPINION - ROTHROCL

4

T disacree wikth the najority in ordering the reissuance ¢f the

v

subject substantial development permit with only the alterations cited

n Conclusion of ifaw “II7. 1 would remand the permit to Plerce County

Ffe

or rejiew of the permit application for a 200-foot, U-shaped, jJoint
use Lock under Conditional Use criteria, or alternately, vacate cthe
permit.

tppellants raepresented what a 206-foot dock withl a horseshoe-shapsd
poat tie-up area, which reguires dredging 920 cubric yards of
interzical ang subtidal naterial to construckt, 1s the size of dock
they find possible to Ise; that a 150~foot dock or another design 13
nov what they desire, They asked the Pierces County Hearing [Cxaninsr
who, at first, approved & 150-foot dock, to reconsider since such a
nmocring structure would not 5= usable,

The PCSMP, at 65.56.040(B)(7)(a) provides that intrusion into :che
WaLer 01 dany Joint-use wier or dock ".,.should not exceed the Jessger
af 15 percent of the fetch or 150 fe=st on salt water shorelines...”.
This serves a3z a Jengrth linit which should be upneld unless a dock
project can pass the tests of condit:ional use ¢riteris. Otherwisge,

there 15 no so0o0d basis for determining whether a longer doch 18

o3

allowable and in the public interest, The hearing examiner's

R |
i
It

stragagle, under hos [ raconsideration, Lo articulate a reasonaplse

Wi

solution resulted 1n an unworkable thrse-nonth test period because he
haa no real uUse regulations avallavle to employ in determining a

SISSENTING OPINION
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result under such a reguest for reconsideration.

The reguirements in the SMA at RCW 90.58.020 and in the PCSMP at
65.56.040(A) %o have permitted projectis be consistent with the
policies of the Act and of the PCSMP are not net, They are more
gensralized criteria and become the only ones avairlable to & permit
reviewer in any joint-use dock application in Pierce County, unless
conditional use 1s acknowledged to be a necsssary part of the review,
Here the project does impalr views of the Narrows and parts of the
Harbor, does interfere with the public's use of and access to surface
waters (particularly fishing, canceing, and windsurfing), and ample
adequate nooraye and public launching facilities exist. A dock
exceeding 150 feet in length as set forth i1n the record made in this
case fairls these policy consistency teésts.

While Gig Harbotr 1s known for its boat havens and ample moorage
{buoys, marinas, docks}, there is nothing in that reputation
compelling a stretching of or experimenting with the PCSMP and the SMA
to entertain, only under substantial developnent permit review, an
oversize dock on a gently sloping intertidal area when there are so
many satisfactory and easily available alternatfives and so many

potential adverse impacts.

LE KOTHROCK,) Chairman N
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